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If it’s relevant and not privileged, it’s discoverable.

There is no legal obligation to disclose unless the evidence/information meets one of these four criteria:1. Exculpatory (Brady)2. Impeaching (Giglio)3. Prior statement of a  testifying witness (Jencks/Rule 26.2)4. Rule 16

Civil
Almost everythingis discoverable

Criminal
Only specific categoriesare discoverable
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DOJ Policies

 January 4, 2010 memo Guidance for Prosecutors Regarding Discovery, issued by Deputy Attorney General David W. Ogden (“Ogden Memo”)
 U.S. Attorneys Manual §§ 9-5.001 & 9-5.100

Prosecutors are to interpret their obligations “expansively”
3
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Rule 16 - Scope
• Defense must request Rule 16 discovery to get it
• Applies to the “Prosecution Team”

– Not just prosecutor or the USAO/office
– Applies to all members of the investigative team (including investigators and agencies)

• Applies to the defense if
– They requested discovery
– The government complied
– The government asks

Quick Look at Rule 16
• Defendant’s statements 
• Defendant’s criminal record
• Tangible items 
• Expert summaries

5

Continuing Duty to Disclose 
Fed. R. Crim. P. 16(c)

• Rule 16 obligations are ongoing and extend throughout trial.
• Must “promptly disclose” any newly discovered evidence.
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Defendant’s Statements
Fed. R. Crim. P. 16(a)(1) Four categories:

- Oral statements in response to questions by known govt. agent if the government intends to use the statement at trial. 
- Written or recorded statements in the government’s possession, custody or control that the attorney for the government knows or should know exists. 
- Portion of written record containing the substance of defendant’s oral responses to interrogation.
- Defendant’s GJ testimony relating to the charged offense.

7

Oral Statements
• Rule 16(a)(1)(A): “Substance of any relevant oral statement” made “in response to interrogation by a person the defendant knew was a government agent” if “government intends to use the statement at trial.”
• Could be memorialized in a written report, notes, a recording.
• If no report, notes, or recording, prosecutor has an obligation to convey substance to defense in some way

Written & Recorded Statements
• Rule 16(a)(1)(B)(i): “Any relevant written or recorded statement by the defendant” if “within the government’s possession, custody, or control” and “attorney for the government knows – or through due diligence could know – that the statement exists” 

– Report or portion of report adopted or approved by defendant
– Notes or portion of notes adopted or approved by defendant
– Writings, such as :  rights waivers, consent to search, letters, email, and signed/sworn statements
– Any recordings of defendant’s statements: wiretaps,  consensual recordings, jail calls
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Written Records
• Rule 16(a)(1)(B)(ii): “portion of any written record” containing “substance of any relevant oral statement” made “in response to interrogation by a person the defendant knew was a government agent.”
• Circuit split on whether notes used to prepare formal report must be disclosed:

–Second, Fifth & Seventh: No
–Sixth: Yes
–Third & Ninth: No explicit rulings, but strong indications favoring yes

Defendant’s criminal record
Fed. R. Crim. P. 16(a)(1)(D)

• Obtain and disclose copy of defendant’s criminal record
• No requirement to disclose: 

– judgments of conviction unless an element of the crime (e.g., felon in possession) or 
– reports of criminal conduct underlying conviction(s).

11

Documents and Objects
Fed. R. Crim. P. 16(a)(1)(E)

• Applies to documents or objects in government’s possession.
• Disclose (inspect, copy or photograph) if document or object meets any one of three categories:

– material to preparing a defense; 
– government intends to use in its case in chief; or
– item was obtained from or belongs to defendant. 12
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What about computers & electronic evidence?
• Generally, prosecution should provide or make available a copy of electronic evidence to the defense
• In child pornography cases, however, the prosecution must make the electronic evidence available for examination in a government facility (Adam Walsh Act--18 USC § 3509(m))

Organizational Defendants
• Rule 16(a)(1)(C): statements of any person who “government contends”:

– “was legally able to bind the defendant regarding the subject of the statement because of that person’s position as the defendant’s director, officer, employee, or agent”
• Not limited to control group
• Look to Fed. R. Evid. 801(d)(2) (defining admission by party opponent)or

– “was personally involved in the alleged conduct constituting the offense” and “was legally able to bind the defendant regarding that conduct because of that person’s position as the defendant’s director, officer, employee, or agent”
• Not limited to control group
• Look to scope of corporate liability  

Examinations and Test Reports
• Rule 16(a)(1)(F): “results or reports of any physical or mental examination and of any scientific test or experiment” if “within the government’s possession, custody, or control” and “attorney for the government knows – or through due diligence could know – that the statement exists” 

– Requires production only of reports of results
– Generally does not require production of underlying materials such as raw data, testing logs, calibration records, analyst notes
– Court may find such underlying materials are discoverable as “data” or “documents” “material to preparing the defense” under Rule 16(a)(1)(E).
– Government must also assess whether underlying materials contain Brady/Giglio information
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Expert testimony
Fed. R. Crim. P. 16(a)(1)(G)

• Provide a written summary of testimony under FRE 702-705 that includes:
– witness’s qualifications;
– bases for opinion; &
– opinion itself

• Who is an “expert”?
– “expert” is defined broadly to include a witness with specialized knowledge and training in a procedurally complex field

16

Information Not Subject to Disclosure
• Except as Rule 16(a)(1) provides otherwise, Rule 16 does not authorize discovery of reports, memoranda, or other internal government documents made by prosecutor or agent
• Rule 16 does not authorize discovery of witness statements except as provided in Jencks Act/Rule 26.2
• But see DOJ discovery policies 

Reciprocal discovery
Fed. R. Crim. P. 16(b)

• Documents or objects; and
• Examinations and tests

– Must be within the defendant’s possession, custody or control, and
– Defendant must intend to use in case-in-chief at trial or call the witness who made the report

• Expert witnesses
18
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Protective Orders
Fed. R. Crim. P. 16(d)(1)

• Can be done via public filing or ex parte submission.
• Particularly important in cases involving child pornography, witness/informant safety issues, confidential or personal information (e.g., medical records, identity theft), and where an ongoing investigation might be compromised through the disclosure of certain information.  

19

Sanctions
Fed. R. Crim. P. 16(d)(2)

• Can work either way
• Remedies:

– Order compelling production
– Continuance
– Exclusion of evidence
– Sanctions against lawyer or agent/investigator
– Adverse jury instruction.
– New trial or dismissal
– “any other order that is just under the circumstances”

• Bad faith/lack of explanation plays a big role in determining sanctions.
20

Brady/Giglio - Government’s Duty:

• The Due Process Clause of the Constitution (right to a fair trial) requires the prosecution:
–To make timely disclosure to the defendant
–Of favorable material information
–Known to the prosecution

21
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Seminal Cases
• Brady v. Maryland, 373 U.S. 83 (1963) 
• Must disclose exculpatory or mitigating information.
• Giglio v. United States, 450 U.S. 150 (1972)
• Must disclose information that could negatively reflect upon the credibility of a government witness.

22

Brady/Giglio – Four Questions
• Who is “the government” and what is “known to the government”?
• What is “favorable”?
• What is “material”?
• When is “timely”?

Who is “the government”?
The “Prosecution Team”
Includes:

– Prosecutor(s) on the case; 
– Agents and officers (federal, state and local) involved in the investigation; 
– Agencies “closely aligned with” the prosecution (“is there a reasonable prospect or notice of finding exculpatory evidence”).  

24
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What is considered to be “known to the government”?
• Information in government’s possession:

ACTUAL
or
CONSTRUCTIVE

25

Constructive Possession Factors
1) Is the party with knowledge or possession of the information acting on the govt's “behalf” or under its “control”? 
2) To what extent  are the investigators and prosecutors part of a “team”(participating in a “joint investigation” or sharing resources)?
3) Does the prosecution have “ready access” to the evidence?

26

Knowledge: Collective Responsibility
• If any member of the prosecution team knows or possesses relevant information, whole team is treated as knowing or possessing.
• Prosecutor’s personal lack of knowledge is not determinative.
• There is a duty to look and learn.  Kyles v. Whitley, 514 U.S. 419, 437 (1995).

27
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What is Favorable?
• Information may be favorable to the defendant if it is:

–Exculpatory and/or mitigating;   or
– Impeaching or discrediting of prosecution’s case 

• Applies at both guilt (trial) and punishment stages.

28

Exculpatory Information (Guilt)
• Anything that undermines the prosecution’s theory of the case or an element of a charged crime.  
• Anything that supports a defense theory or affirmative defense:  Alibi, Insanity, Entrapment, Public Authority.
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Exculpatory: Sentencing Stage
• Information that could lower a defendant’s sentence: 

– Amount of drugs
– Extent of financial loss
– Role in the offense 
– Criminal history
– Defendant’s drug use or mental health issues

30
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Impeachment Information
• Narrow definition:  Information that calls into question the credibility of a government witness.
• a/k/a “Giglio” information.

31

Impeachment - Generally
1. Bias: individual likes/dislikes, hatred, fear
2. Opinion/reputation evidence regarding a witness’s character for truthfulness 
3. Specific instances of conduct relating to truthfulness
4. Inconsistent statements 
5. Prior findings of incredibility 
6. Some prior convictions
7. Ability to perceive and recall

32

1.  Impeachment: Bias
U.S v. Abel, 469 U.S. 45 (1984). Bias is a term used . . . to describe the relationship between a party and a witness which might lead the witness to slant, unconsciously or otherwise, his testimony in favor of or against a party. 
– Traditional:  Race, ethnicity, nationality, religion, gender, sexual preference
– Relationship: Gang membership, former significant other, former employees
– Witness is afraid of being charged
– Benefits provided (cooperating defendants, paid informants)

33
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2.  Impeachment: Bad Opinion/Reputation
• FRE 608(a): A witness’s credibility may be attacked with opinion or reputation evidence regarding a witness’s character for untruthfulness, e.g. this witness has a reputation for being a liar.
• Must establish sufficient knowledge of the witness or the witness’s reputation in the community before such testimony will be permitted.

34

3.  Impeachment: Specific Instances of Untruthfulness
• Specific acts relating to truthfulness may include false statements by a witness about:

– Criminal record
– Participation in crime (denying/minimizing role)
– Knowledge of participants in crime
– Other criminal misconduct
– Drug use

35

4.  Impeachment: Inconsistent Statements
• Witness has said different things on different occasions

36
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5.  Credibility Findings
• Court has previously found a witness’ testimony to be not credible.

37

6.  Impeachment: Prior Convictions
• FRE 609 permits impeachment with:  

– felony convictions; and 
– Any offense (including misdemeanors) if element of crime involves an act of dishonesty or false statement
– Conditions:

• Time limit: within last 10 years, unless proponent obtains court permission
• Balancing test-general felony convictions: Probative value outweighs prejudice? (substantially outweighs: 10+ y.o. convictions) 
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7.  Impeachment: Ability to Perceive and Recall
• Sight, hearing, memory challenges
• Drug/Alcohol Abuse
• Mental Conditions
• Note statutes protecting confidentiality of drug treatment records:  42 U.S.C. 290dd-2.

39
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“Material”
• “Reasonable probability that had the information been disclosed, the result would have been different.”

– a probability sufficient to undermine confidence in outcome.
– Does not mean that it is more likely defendant would have been acquitted.

• Prosecutors are instructed to interpret “materiality” broadly and err on the side of disclosure when it is a close call.
40

When must favorable information be produced?
USAM’s General Rule Re Timing of Disclosures:
• Exculpatory information: must be disclosed reasonably promptly after it is discovered (after indictment).
• Impeachment information: must be disclosed at a reasonable time before trial to allow the trial to proceed efficiently.
• Sentencing: information relevant only to sentencing must be disclosed prior to the initial PSR.

41

Voluminous Discovery

42

U.S. v. Warshak, 631 F.3d 266, 295-299 (6th Cir. 2010).  Mail fraud case involving the sale of an herbal supplement.

17 million electronic pages (3 TB drives) 
506,000 pages of hard copy docs
275 discs of GJ info
13 discs of trial exhibits
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Case Study: Voluminous Discovery
• HELD: Citing Skilling: “As a general rule, the 

government is under no duty to direct a defendant to exculpatory evidence within a larger mass of disclosed evidence.” But, government may not pad a file to frustrate the defendant’s review.  Warshak at 297.
• No proof that government “larded” its production with irrelevant documents

43

Jencks Act, 18 USC 3500, and Rule 26.2, Fed. R. Crim. P.

“After a witness other than the defendant has testified on direct examination, the court, on motion of a party who did not call the witness, must order the attorney for the government or the defendant and the defendant’s attorney to produce,  for the examination and  use of the moving party, any statement of the witness that  is in their possession and that relates to the subject matter of the witness’s testimony.”

Rule 26.2
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Jencks v. US
• One of two vital FBI informant-witnesses recanted his trial testimony as deliberately false.
• Holding: The defendant was entitled to all reports of two FBI informant-witnesses touching on events they testified about.
• No preliminary showing of inconsistency with testimony required.
• Congress enacted comprehensive legislation –the Jencks Act, 18 U.S.C. § 3500 – just 91 days (including the August recess) after the Supreme Court’s decision.

• Provides for discovery of witness statements.
• Applies to all witnesses – government and defense –except for the defendant.
• Not automatic – the party who did not call the witness must move for disclosure.

• A trial right – not a discovery right.
• Restricts use of witness statements to impeachment.
• No other way to obtain witness statements: 

• “[N]o statement or report” in the government’s possession made by a government witness “shall be the subject of subpoena, discovery, or inspection until said witness has testified on direct examination.”  18 U.S.C. § 3500(a).
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• Rule 16 defers to the Jencks Act/Rule 26.2
• No subpoenas for witness statements allowed
• Fed. R. Evid. 612 defers to the Jencks Act

1. Statement of the witness
2. That relates to the subject matter of the witness’s testimony
3. Is in the possession of the attorney for the government.

• Written statement that witness makes and signs, or otherwise adopts or approves.
• A “substantially verbatim, contemporaneously recorded” recital of witness’s oral statement that is contained in any recording or any transcription of a recording.
• Witness’s statement to grand jury.
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• Includes any statement that “relates generally” to the events and activities testified to by the witness.
• Admissibility in evidence not an issue
• Does “subject matter” of testimony include subjects introduced on cross-examination?  
• Statement that supports impeachment for bias or interest “relates” to witness’s testimony under Jencks.
• Redaction

• If the government asserts that statement contains information that is privileged or does not relate to subject matter of witness’s testimony, the court must inspect the statement in camera, and excise “any privileged or unrelated portions.”

Examples:
• Witness statements in presentence reports generally are not in the government’s possession; a witness’s failure to object to the PSR is not adoption.
• Prison or jail recordings of inmate telephone calls may or may not be considered to be in the possession of the government.
• Reports of relevant state and local officers are “in possession” of the government in a joint investigation; otherwise not.
• A civilian witness’s diary is not in the government’s possession.

Requirement 3:
In the Government’s Possession
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Throughout the criminal case:
Trial
Suppression Hearing
Detention Hearing
Preliminary Hearing
Sentencing
Probation or Supervised Release Revocation
2255 Hearing

• Defense does not have the same obligation to produce Jencks statements of its witnesses:  The defendant is excepted.
• Statements of defense witnesses to agents are not within Jencks, since only a party who did not call the witness has a right to opposing party’s witness statements.  

• No defense work product exception.
• If defense obtains a written statement, has a witness adopt notes/report of an interview, or records an interview and then calls that witness, the statement must be disclosed to the prosecution.  
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• According to the Jencks Act/Rule 26.2, statements must be disclosed after the witness has testified on cross examination. 
• But prosecutors routinely agree to provide all Jencks statements before trial.
• What if party fails to disclose?

• Jencks requires “delivery” to defense of witness statements.
• Party may seek protective order regulating further disclosure of witness statements.

Jencks vs. Brady Materials
• Some witness statements may constitute Brady material as well as Jencks.
• The courts are split as to whether Brady trumps Jencks (and may require earlier disclosure), or whether disclosure with other Jencks materials is sufficient.
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Questions?
Neil Smith
(423) 426-7486
mneilsmithlaw@gmail.com


