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The	following	is	a	collection	of	short	articles,	each	of	which	discusses	a	common	
misstep	that	lawyers	make,	shared	with	the	intent	of	helping	you	avoid	the	trouble	others	
have	had	to	face.	
	
Failure	to	Properly	Document	the	File	
	
	 Insufficient	documentation	of	work	accounts	for	many	of	the	client	relations	
problems	associated	with	legal	malpractice	claims.	We	hear	all	the	excuses	when	it	comes	
to	the	reason	why	a	firm’s	documentation	policies	are	not	as	thorough	as	they	perhaps	
should	be.	“That	step	isn’t	necessary,”	“It	takes	too	much	time	away	from	important	work,”	
“There	are	too	many	others	things	we	have	to	do,”	and	“The	client	would	be	offended	if	we	
did	that”	are	commonly	shared.	
	

Truth	be	told,	the	implementation	of	a	few	simple	office	procedures	can	prevent	
many	of	these	types	of	errors	from	occurring.	Here	are	a	few	practice	tips	that	if	put	into	
practice	can	help:	
	
 Maintain	a	separate	file	for	all	documents	prepared	or	received	by	the	lawyer	for	

each	client	matter	and	keep	those	files	current.	Daily	filing	procedures	help	to	
ensure	that	information	is	available	when	needed	as	opposed	to	being	misplaced	or	
overlooked.	

	
 Establish	a	strict	policy	that	provides	that	no	active	file	can	be	filed	away	without	a	

future	date	in	the	calendar	or	tickler	system	in	order	to	ensure	that	a	matter	can	
never	be	overlooked	or	forgotten	about.	The	file	review	cycle	should	be	at	least	
every	90	days.	For	litigators	this	file	review	frequency	should	drop	to	every	30	to	45	
days.	If	no	other	date	is	already	in	the	calendar	or	tickler	system	within	the	next	30	
to	45	days,	place	a	file	review	date	into	the	calendar	or	tickler	system	for	30	to	45	
days	out.	Many	case	management	software	programs	have	a	file	review	calendaring	
function	built	in.	Use	it!	

	
 Maintain	a	phone	log	of	incoming	and	outgoing	calls.	Substantive	conversations	

should	be	documented	in	the	file,	including	important	voicemail	messages.	Send	a	
letter	or	email	to	the	client	confirming	your	understanding	of	significant	decisions	
made	over	the	phone	or	by	voicemail.		

	
 Document	in	writing	all	co‐counsel	agreements	to	include	setting	forth	the	

responsibilities	of	each	attorney.	Consider	copying	in	the	client	to	make	certain	that	
the	client	is	aware	of	each	attorney’s	role	and	responsibilities.	

	
 Establish	a	system	for	checking	the	accuracy	and	content	of	all	outgoing	documents,	

such	as	letters,	substantive	email,	briefs,	contracts,	motions,	and	most	importantly,	
opinion	letters.	The	system	should	include	provisions	for	crosschecking	by	more	
than	one	person.			

	
 Archive	all	substantive	email	electronically	or	in	hard	copy.	It	is	too	easy	to	alter	
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email	and	you	must	be	able	to	provide	copies	of	your	version	of	the	exchange	should	
altered	email	be	submitted	in	support	of	an	allegation	of	malpractice.	

	
 Document	scope	of	representation	in	writing	on	all	files.	This	can	be	accomplished	

with	a	formal	engagement	letter,	a	more	informal	“thanks	for	stopping	by”	letter,	or	
in	a	fee	agreement.	With	limited	scope	or	discrete	task	work	it	is	particularly	
important	to	document	what	will	and	what	will	not	be	done.	

	
 Once	work	has	been	completed	on	any	given	file,	send	a	closure	letter	in	order	to	

confirm	that	representation	on	that	particular	matter	has	ended.	Closure	letters	
often	take	the	form	of	a	thank	you	letter	and,	as	such,	can	drive	additional	referral	
and	repeat	work.	

	
Lack	of	Role	Clarity	Due	to	Running	with	Assumptions	
	
	 We	all	know	what	they	say	about	running	with	assumptions.	Trouble	can	so	easily	
rear	its	ugly	head	when	we	do;	and	in	the	practice	of	law,	that	unfortunate	outcome	can	be	
problematic.	From	a	risk	perspective,	role	clarification	coupled	with	proper	documentation	
can	help	prevent	this	kind	of	trouble	particularly	if	done	consistently.	The	trick	is	in	trying	
to	identify	all	the	times	when	an	assumption	might	be	in	play	so	that	appropriate	steps	can	
be	taken.	My	best	advice	in	this	regard	is	to	suggest	that	you	try	to	place	yourself	in	your	
client’s	shoes	and	consider	what	they	might	be	thinking	about	a	conversation	or	how	they	
might	be	responding	to	a	given	set	of	circumstances.	Simply	stated,	learn	to	come	at	it	from	
the	other	side	of	the	attorney/client	relationship.			
	

Perhaps	an	example	is	in	order.	I	can	appreciate	what	a	personal	injury	plaintiff	
attorney	might	hope	to	accomplish	when	placing	a	scope	statement	along	the	lines	of		“I	
will	handle	any	legal	issue	that	arises	out	of	the	accident	of	such	and	such	a	date”	in	a	
contingency	fee	agreement.	It’s	a	desire	to	keep	the	door	of	opportunity	open.	The	
unknown	with	this	is	going	to	be	in	how	the	client	interprets	such	a	statement	and	too	
often	that	is	what’s	assumed.	They’ll	see	it	like	you	do,	or	will	they?	What	if	the	client	now	
expects	that	the	attorney	has	also	agreed	to	handle	a	related	traffic	citation,	an	eventual	
divorce	action,	or	a	wrongful	termination	claim	any	of	which	had	some	tie	to	the	accident?	
After	all,	life	can	be	messy.	There	is	value	in	clarifying	your	scope	of	representation	before	
you	get	caught	up	in	a	client’s	mess.	Define	in	writing	what	you	are	agreeing	to	take	on	and,	
particularly	with	any	kind	of	limited	scope	representation,	consider	also	documenting	what	
you	are	not	going	to	take	on.	Willing	to	handle	the	personal	injury	but	not	the	work	comp	
component	of	a	claim?	Again,	then	clarify	your	role	and	document	in	writing	always	making	
certain	the	client	understands	what	you	are	and	are	not	agreeing	to	do.		
	

Now,	with	the	above	in	mind,	consider	the	following.	Adult	children	schedule	an	
estate	planning	appointment	for	their	parents	after	first	meeting	with	you.	A	corporate	
client	asks	that	an	opinion	letter	be	drafted	for	sophisticated	investors.	At	a	real	estate	
closing	the	purchasers	asks	you,	the	lender	retained	attorney,	a	legal	question.	A	non‐client	
calls	your	firm	for	a	quick	bit	of	advice	on	a	small	matter.	A	family	friend	asks	for	your	
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thoughts	at	a	social	function.	One	of	the	corporate	officers	of	a	firm	client	asks	for	legal	
advice	from	you,	a	firm	attorney/corporate	board	member.	Or	perhaps	the	adverse	party	in	
a	matter	you	are	involved	in	is	preceding	pro	se	and	has	a	question.	At	ALPS	we	have	dealt	
with	claims	that	have	arisen	out	of	all	of	these	situations	and	many	more	just	like	them.	
However,	while	I	am	certain	that	in	any	of	these	situations	you	would	know	what	you	
believe	your	role	to	be,	it’s	important	to	remember	that	actions	speak	louder	than	words.	
The	interesting	question	is	whether	the	individual	or	individuals	that	you	would	be	
interacting	with	will	see	it	similarly.	
	

Role	clarity	is	critically	important	in	all	the	above	situations	and	this	should	almost	
always	be	done	in	writing.	Come	at	it	by	taking	a	moment	to	ask	yourself	if	the	individual	or	
individuals	you’re	interacting	with	might	view	you	as	providing	legal	advice	to	them	given	
the	totality	of	the	circumstances.	That	perspective	can	help	clarify	your	thinking.	Just	as	
important	as	the	documentation	piece	will	be	your	ability	to	remain	consistent	in	your	
actions	over	time.	In	other	words,	and	in	spite	of	documentation	to	the	contrary,	your	
subsequent	actions	can	unintentionally	create	an	attorney/client	relationship	with	a	
related	party	and	that	can	be	a	real	problem.	If	you	state	and	document	that	you	represent	
an	entity	yet	through	your	actions	and	advice	begin	to	allow	a	corporate	constituent	to	
conclude	you	also	represent	her,	that	may	very	well	end	up	being	the	case	and	now	you’ve	
got	more	than	just	a	conflict	problem.	
	

How	far	do	you	go	with	this?	Sometimes	a	lawyer	will	share	that	they	viewed	some	
small	thing	as	something	other	than	legal	work.	They	will	say	“This	was	just	a	favor	for	a	
friend	and	I	was	going	to	look	into	it	when	I	could.”	I	love	that	one.	The	lawyer	apparently	
assumed	the	request	for	help	was	viewed	by	the	friend	as	a	simple	favor	and	nothing	more.	
However,	what	if	the	friend	actually	felt	that	their	small	legal	matter	was	now	in	the	
competent	hands	of	their	attorney/friend	and	they	expected	nothing	less	than	an	excellent	
outcome?	Should	you	ever	find	yourself	in	a	similar	situation,	remember	that	it	was	you	
who	voluntarily	placed	yourself	in	the	role	of	attorney.	View	the	favor	as	real	legal	work	
and	follow‐up	in	a	timely	and	responsible	fashion.	Understand	that	friends,	family	
members,	and	even	staff	will	sometimes	sue	if	their	matter	is	forgotten	about	or	handled	
negligently	and	the	fact	that	no	fee	was	involved	is	going	to	be	irrelevant.	The	standard	of	
care	isn’t	going	to	be	any	less	just	because	you	agreed	to	provide	your	services	for	free	or	
viewed	the	matter	as	a	favor.	Assumptions	come	into	play	more	often	than	I	think	many	of	
us	realize	and	they	can	lead	to	serious	problems	if	we	never	question	them.		To	assume	
otherwise	is….	well	you	know	the	rest.	
	
Ineffective	Client	Screening	
	

Years	ago	during	a	visit	with	a	solo	attorney,	we	were	discussing	the	importance	of	
effective	client	screening	when	I	learned	this	attorney’s	approach	was	to	look	at	the	shoes	
potential	new	clients	wore.	He	swore	that	you	could	tell	a	lot	about	a	person	by	their	
personal	preference	in	footwear.	Who	knew!	For	some	attorneys,	client	selection	is	almost	
an	art	form.	The	solo	mentioned	here	turned	out	to	be	a	member	of	that	group.	Others	may	
or	may	not	run	through	various	informal	lists	of	questions	during	intake	trying	to	identify	
those	potential	problem	clients,	and	then	there	is	the	group	that	seems	to	muddle	through	
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the	entire	process	with	only	a	hope	they’ll	eventually	get	paid	for	whatever	work	they	end	
up	accepting.	Particularly	if	you’re	a	member	of	this	latter	group,	I	can	share	some	good	
news.	There	is	a	better	way	and	it’s	called	client	screening.	
	

Effective	client	screening	is	all	about	trying	to	identify	the	good	clients	and	weeding	
out	all	those	who	simply	aren’t.	While	there	isn’t	necessarily	one	correct	way	to	do	this,	
developing	a	standard	set	of	questions	to	think	about	during	that	first	meeting	can	go	a	
long	way	in	helping	you	and	those	with	whom	you	practice	make	sound	business	decisions.	
With	this	in	mind	I	offer	the	following	screening	questions.	These	questions	are	just	a	place	
to	start	and	should	be	reviewed	and	updated	over	time	as	your	desires	and	practice	dictate.	
You	might	also	review	any	past	problem	client	matters	to	see	if	there	are	any	commonalties	
or	warning	signs	present	there	in	order	to	identify	additional	questions	that	might	be	
worth	adding	to	your	firm’s	screening	checklist.		
	

First	we’ll	start	with	a	few	questions	that	focus	on	you.	
	

 Do	you	have	the	time	to	take	this	new	matter	on	and	give	it	your	full	attention?	
	

Be	realistic	here	and	remember	that	our	Rules	of	Professional	Conduct	are	in	play.	The	
client	will	expect,	and	in	fact	deserves,	your	full	attention	to	their	matter.	If	that’s	not	
possible	just	say	no;	and	if	saying	no	is	hard,	it’s	time	to	learn	how	to	do	it	respectfully.	
(See	Appendix	A	for	additional	information	on	how	to	say	no.)	

	
 Do	you	have	the	necessary	expertise	and	experience	to	handle	the	matter?	

	
If	yes,	great.	If	no,	can	you	responsibly	come	up	to	speed	by	working	with	a	trusted	
colleague	or	researching	the	law	and	will	the	client	be	good	with	that?	The	bottom	line	
is	this.	Don’t	dabble.	There	is	no	such	thing	as	a	simple	will	or	a	cut‐and‐dried	personal	
injury	case.	If	you	aren’t	prepared	to	handle	the	difficult	matters	in	any	given	area	of	
practice,	don’t	agree	to	take	on	the	apparently	simple	ones.	Too	often	these	matters	
only	appear	to	be	simple	because	you	don’t	know	what	you	don’t	know	and	therein	lays	
the	problem.	

	
 If	it’s	a	contingency	fee	matter,	do	you	have	adequate	funds	to	take	it	on?	

	
New	matters	often	look	their	best	on	day	one	and,	unlike	fine	wine,	they	often	don’t	age	
well.	If	the	quick	settlement	doesn’t	end	up	happening	you	want	to	avoid	
unintentionally	placing	yourself	in	a	situation	where	case	management	decisions	are	
being	dictated	by	economics	instead	of	legal	judgment.	That	sounds	like	a	conflict	
problem	to	me.	

	
 If	this	is	a	significant	matter	is	your	firm	properly	staffed	and	equipped	to	take	

it	on?	
	

While	major	cases	can	be	intellectually	stimulating,	exciting	to	be	involved	in,	and	are	
financially	rewarding,	they	also	bring	with	them	serious	time	demands	and	on	occasion	
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a	real	battle.	For	example,	can	your	firm	handle	the	situation	if	the	other	side	drops	off	
literally	a	truckload	of	documents	in	response	to	your	discovery	request?	Will	the	case	
impose	an	undue	burden	on	staff?	Questions	like	these	need	to	be	asked	and	answered.	
Have	a	thorough	discussion	with	and	obtain	buy	in	from	all	involved	so	that	everyone	
goes	in	eyes	wide	open.	Also,	don’t	overlook	the	necessity	of	determining	how	this	case	
will	impact	your	firm’s	ability	to	continue	to	meet	the	needs	of	all	your	other	current	
clients	because	that’s	where	hidden	trouble	lies.	

	
Now	it’s	time	to	focus	on	the	client.	
	

 Can	the	prospective	client	afford	your	services?	
	

Making	this	determination	is	not	optional;	it’s	your	responsibility.	In	addition,	
understand	that	there	is	a	difference	between	sharing	what	your	hourly	rate	is	and	
giving	an	initial	realistic	estimate	as	to	what	the	entire	fee	could	end	up	being.	Taking	
on	a	client	who	cannot	afford	your	services	serves	no	one.	It’s	a	fee	dispute	in	the	
making,	a	collections	problem	regardless,	and	often	ends	up	with	your	having	to	write	
off	a	significant	portion	of	the	bill.	If	this	is	a	contingency	fee	matter,	you	might	also	ask	
yourself	if	this	matter	makes	economic	sense.	For	example,	if	it	is	likely	that	the	client	
will	come	out	with	less	money	that	what	will	be	owed	to	you,	I’d	seriously	question	
moving	forward	for	similar	reasons.	
	
One	special	caution	here.	If	you	ever	hear	a	statement	along	the	lines	of	“I	don’t	care	
about	the	costs,	it’s	the	principle	that	matters,”	run.	A	colleague	once	told	me	that	they	
don’t	do	indignation,	they	do	litigation.	That’s	worth	remembering	because	the	client’s	
principles	will	go	out	the	window	when	the	time	comes	to	pay	up;	and	this	will	be	
doubly	true	if	you	never	even	tried	to	determine	if	your	client	had	the	financial	
wherewithal	to	pay	the	bills	in	a	worst	case	scenario.	

	
 Has	the	prospective	client	had	several	different	attorneys?	

	
When	a	prospective	new	client	states	that	he	needs	a	new	lawyer	because	the	first	two	
didn’t	do	a	damn	thing	and	the	last	one	was	just	stupid,	heed	the	warning!	The	client	
may	wish	to	avoid	paying	fees,	be	impossible	to	satisfy,	have	unreasonable	
expectations,	have	an	agenda	that’s	to	be	followed,	or	believe	he	knows	more	about	the	
law	than	you	do	just	for	starters.	You	are	also	hearing	how	he	will	be	speaking	about	
you	in	due	time.	

	
 Has	the	prospective	client	talked	with	any	other	attorneys	prior	to	coming	to	

see	you?	
	

I	asked	this	very	question	to	potential	new	client	a	number	of	years	ago	and	was	told	
yes.	In	fact,	he	had	met	with	thirteen	other	lawyers	prior	to	finding	my	name	in	the	
phonebook.	I	politely	said	thanks	but	no.	While	I	never	learned	who	all	those	lawyers	
were	I	was	told	a	few	names	and	they	were	very	reputable	attorneys	in	town.	There	
was	a	reason	everyone	was	saying	no	and	I	trusted	their	judgment.	After	all,	if	it	was	a	
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good	case	the	potential	client	would	have	been	given	an	appropriate	referral	much	
earlier	on.	

	
 Is	the	prospective	client	a	family	member	or	friend?	

	
Don’t	fool	yourself.	If	the	work	is	not	satisfactory	in	their	eyes,	favor	or	not,	these	clients	
can	and	will	sue.	Remember	the	saying	“no	good	deed	goes	unpunished?”	This	is	a	
situation	where	that	holds	true	far	too	often.	If	you	decide	to	step	into	this	situation	
treat	these	clients	as	real	clients	which	means	document	the	file	as	you	would	with	any	
other	client.	In	addition	be	careful	about	being	pulled	into	something	you	are	not	
comfortable	handling.	If	you	wouldn’t	do	the	work	for	a	stranger,	you	are	not	qualified	
to	do	it	for	a	friend	or	family	member.	

	
 Has	the	prospective	client	brought	you	the	matter	at	the	eleventh	hour?	

	
If	yes,	say	no	for	two	reasons.	First,	the	client	may	have	already	tried	to	do	a	little	self‐
help	negotiating	and	mucked	things	up;	and	second,	you	don’t	have	the	time	to	properly	
investigate	the	matter.	Heaven	forbid	you	miss	a	possible	claim,	defendant,	or	the	filing	
deadline	itself.	Always	keep	Murphy’s	Law,	which	is	“Anything	that	can	go	wrong	will	go	
wrong”	in	mind.	Don’t	place	yourself	in	a	position	where	you	might	end	up	paying	for	
your	client’s	procrastination.	

	
 While	it	may	look	like	a	great	case,	can	you	work	effectively	with	this	

prospective	client?	
	

If	you	are	unable	to	work	effectively	with	someone	even	during	the	initial	interview,	it’s	
unlikely	to	get	better	over	time.	You	might	look	at	their	needs	and	behavior.	Will	they	
need	lots	of	hand	holding	and,	if	so,	are	you	able	to	provide	that?	If	they	really	are	
having	a	hard	time	understanding	all	that	you’re	talking	about	are	you	prepared	to	take	
the	time	to	educate	them	so	that	they	may	meaningfully	participate	in	the	decision	
making	process?	Are	they	forthright	and	truthful	with	you	or	is	their	vagueness	causing	
you	to	question	their	story?	Remember	that	a	case	doesn’t	get	better	after	your	
opponent	starts	picking	it	apart.	How	have	they	treated	your	staff?	If	you	don’t	know	
ask.	Intimidating,	threatening,	or	rude	behavior	is	not	only	an	indicator	of	what’s	to	
come	but	is	also	simply	not	acceptable.	Are	they	argumentative,	confrontational,	or	
unwilling	to	listen?	This	suggests	role	clarity	will	be	a	problem.	Have	they	provided	
concise	and	detailed	contact	information?	If	not,	you	may	find	them	difficult	to	get	a	
hold	of	if	not	completely	impossible.	Have	they	come	with	unreasonable	expectations?	
If	they	are	demanding	justice	or	are	looking	for	a	substantial	award	while	having	only	a	
modest	loss,	you’re	on	notice	that	they	will	probably	not	be	happy	with	the	outcome.	
Finally,	if	after	all	this	something	still	doesn’t	add	up,	consider	investigating	their	online	
social	media	presence.	Of	course	you	can	only	review	what	they	have	made	public;	but	
by	way	of	example,	a	quick	review	of	their	Facebook	page	may	prove	quite	illuminating.	
Regardless,	never	forget	that	all	legal	work	comes	with	a	client	and	no	one	can	work	
well	with	everyone,	including	you.	
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Missing	the	Learning	Opportunity	with	“Problem	Clients”	
	
	 When	discussing	past	malpractice	claims	or	disciplinary	matters	with	attorneys,	I	
often	hear	statements	along	the	lines	of	“I	knew	I	shouldn’t	have	agreed	to	take	that	client	
on.”	I	always	respond	to	such	statements	wondering	why	they	decided	to	say	yes	when	
they	knew	they	shouldn’t	have.	If	the	above	statement	rings	true	for	you	now	and	again,	
regardless	of	whether	a	malpractice	claim	or	disciplinary	complaint	ever	arose,	consider	
taking	some	time	to	reflect	upon	the	experience	in	order	to	look	for	them	learning	because	
failure	to	do	so	often	means	you’ll	find	yourself	in	a	similar	unpleasant	situation	at	some	
point	down	the	road.	
	

Even	lawyers	who	have	a	well‐developed	screening	process	will	occasionally	find	
that	a	problem	client	has	made	it	through	the	process	and	become	a	firm	client.	If	and	when	
this	happens	to	you,	don’t	miss	the	opportunity	to	learn	so	that	you	can	further	refine	your	
screening	process.	Step	back	and	ask	yourself	whether	your	own	actions	throughout	the	
representation	helped	create	the	problem	client.	Perhaps	the	client	had	some	legitimate	
emotional	needs	(e.g.,	recently	served	with	divorce	papers)	and	you’re	not	one	who	relates	
well	to	highly	emotional	individuals.	In	other	words,	could	your	own	inability	to	meet	your	
client’s	legitimate,	yet	non‐legal	needs	have	caused	the	client	to	be	dissatisfied	enough	to	
become	a	highly	volatile	problem	client?	If	the	answer	is	perhaps	so,	then	adjust	your	
screening	practices	accordingly.	
	

Hanging	in	with	a	problem	client	and	then	moving	on	once	the	work	is	completed	
isn’t	a	significant	problem	unless	this	situation	arises	more	than	once	or	twice	a	year.	If	
problem	clients	are	more	frequent	than	this,	you	may	have	a	different	concern.	Maybe	you	
are	unable	to	say	“no”	or	maybe	you	fear	that	if	you	decline	a	matter	no	one	else	will	walk	
in	the	door	for	a	while	and	the	bills	do	need	to	be	paid.	Whatever	the	cause,	you	now	know	
that	problem	clients	are	more	of	a	“norm”	for	you	than	they	should	be.	
	

Consider	this:	stress‐filled	attorneys	are	more	susceptible	to	errors.	Even	one	
problem	client	typically	demands	a	disproportionate	amount	of	time	and	at	what	cost	to	
your	other	clients?	Problem	clients	are	unpleasant	to	interact	with,	difficult	to	satisfy,	and	
often	are	collection	problems.	Now,	multiply	this	stress	by	the	number	of	problem	clients	
you	deal	with	each	year	and	the	total	can	become	significant.	I	hear	far	too	often	that	
practicing	law	isn’t	fun	or	personally	fulfilling	anymore.	The	problems	that	these	clients	
create	can	be	a	significant	reason	for	the	dissatisfaction	that	attorneys	experience.			
	

We	all	know	that	problem	clients	are	more	likely	to	file	a	malpractice	suit	or	
disciplinary	complaint.	They	are	often	a	high	demand,	low	reward	client.	As	I	see	it,	the	
stress	just	isn’t	worth	the	investment.	Avoiding	these	clients	can	reduce	stress,	and	actually	
increase	overall	income	if	you	take	the	time	you	use	to	spend	with	problem	clients	and	now	
use	it	to	seek	higher‐quality	clients.	I	also	firmly	believe	that	avoiding	problem	clients	can	
lead	to	a	renewed	sense	of	personal	fulfillment	in	one’s	professional	life.			
	

These	screening	tips	are	not	meant	to	be	the	final	word.	The	goal	has	been	to	point	
out	the	value	of	remembering	to	ask	what	can	be	learned	from	various	successful	and	
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unsuccessful	client	relationships.	It	is	too	easy	to	solely	focus	on	completing	the	daily	tasks	
so	that	the	basic	work	effort	and	routine	is	all	that	ever	gets	accomplished.	Is	there	not	
value	in	taking	some	time	now	and	again	to	ask,	“What	can	I	learn	from	this	professional	
relationship?	I	believe	that	it’s	especially	wise	to	ask	that	question	about	those	parts	of	our	
professional	life	that	aren’t	as	satisfactory	as	we’d	like.	The	way	I	see	it	is	that	learning	
from	the	problems	we	find	ourselves	in	is	the	only	way	to	avoid	making	the	same	mistake	
over	and	over.	
	
Overlooking	the	Little	Things	
	
	 When	I	was	young	I	tried	to	bake	cookies	on	my	own	as	a	surprise	for	the	rest	of	the	
family	who	were	away	for	a	few	hours.	Suffice	it	to	say	that	I	had	yet	to	appreciate	the	
difference	between	t	and	T	as	units	of	measurement	or	that	baking	soda	and	baking	
powder	were	two	entirely	different	things.	To	this	day	my	siblings	still	refer	to	those	
cookies	as	“clunkers.”	You	could	have	repaired	a	cobblestone	street	with	those	things	and	
we	still	laugh	about	it.	Now,	one	might	ask	“What	in	the	world	do	clunkers	have	to	do	with	
the	practice	of	law?”	While	the	cookies	themselves	don’t,	the	lesson	learned	that	day	does	
and	the	lesson	learned	was	that	little	things	often	matter	far	more	than	we	might	realize.	
	

Allow	me	to	share	a	few	examples.	A	law	firm	picked	up	a	significant	corporate	
bankruptcy	matter.	Well	into	this	representation,	the	responsible	attorney	instructed	his	
competent	long‐time	paralegal	on	how	to	disburse	funds	to	a	large	group	of	unsecured	
creditors.	He	assumed	that	the	paralegal	understood	the	significance	of	the	distinction	
between	unsecured	creditors	whose	claims	were	challenged	and	those	whose	claims	were	
not.	She	didn’t	and	no	money	was	held	back	to	pay	those	whose	claims	were	not	
challenged.	
	

An	attorney,	who	relied	heavily	on	case	management	software,	took	on	a	plaintiff	
personal	injury	matter.	When	these	types	of	cases	reached	a	certain	point,	it	was	this	
attorney’s	practice	to	click	a	link	in	the	program	that	enabled	an	automated	litigation	
checklist	function.	This	particular	matter	happened	to	stall	just	prior	to	the	point	in	time	
that	said	link	would	normally	have	been	clicked	so	the	automated	litigation	checklist	was	
never	enabled.	Attorney	was	oblivious	as	a	critical	filing	deadline	came	and	went.	
	

Another	attorney	attempted	to	have	computer	generated	papers	served	on	an	
individual	at	a	personal	residence.	Service	failed.	The	attorney	investigated	further,	learned	
of,	and	verified	an	accurate	work	address	for	the	individual	and	attempted	to	serve	a	
second	time.	The	papers	were	reprinted	and	sent	out	for	service,	unfortunately	with	the	old	
address	because	the	work	address	was	never	entered	into	the	firm’s	database	and	no	one	
double	checked	the	papers.	Deadline	ran.	
	

Firm	is	the	registered	agent	for	a	number	of	client	businesses.	Suit	papers	were	
received	by	the	secretary	and	filed	in	the	appropriate	client	file	instead	of	being	forwarded	
to	the	client	because	no	one	told	her	what	to	do	in	this	situation.	Default	judgment	was	
eventually	entered	against	the	client.	
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And	finally,	attorney	failed	to	timely	record	real	estate	closing	documents.	In	the	
interim	liens	against	the	former	owner,	but	still	owner	of	record,	were	placed	on	the	
property.	
	

Claims	along	these	lines	are	rather	common	and	all	resulted	from	a	relatively	minor	
misstep.	After	all,	one	doesn’t	normally	view	the	failure	to	click	on	a	specific	link	in	a	case	
management	program	as	malpractice.	Unfortunately	the	fallout	of	not	doing	so	can	be.	By	
the	same	token	it’s	so	easy	to	rationalize	that	once	a	real	estate	sale	has	been	finalized	it	
doesn’t	really	matter	if	the	papers	get	filed	this	week	or	next.	Unless	of	course	that	by	the	
time	next	week	rolls	around	this	particular	task	has	been	forgotten	about.	
	

Little	things	do	matter.	While	I	would	love	to	be	able	to	share	a	short	list	of	practice	
tips	designed	to	help	one	avoid	these	kinds	of	claims,	such	a	list	would	miss	the	point.	It	
isn’t	about	trying	to	identify	all	the	crazy	ways	a	minor	oversight	might	result	in	a	claim.	
The	point	that	I	am	trying	to	make	is	that	failing	to	appreciate	that	minor	missteps	can	lead	
to	major	problems	down	the	road	is	a	serious	misstep	in	and	of	itself.	Clunkers	do	happen.	
If	baking	were	that	easy,	everyone	would	be	good	at	it.	
	

Think	about	how	you	use	your	systems.	If	you	rely	on	software	programs	to	remind	
you	to	take	care	of	critical	tasks,	remember	that	the	information	the	program	spits	out	is	
only	going	to	be	as	good	as	the	information	that	initially	went	in.	If	no	date	was	ever	
entered	or	one	was	entered	incorrectly,	the	program	will	fail	you.	What	is	your	contingency	
plan	if	and	when	a	minor	misstep,	like	data	not	being	properly	entered,	occurs?	In	a	similar	
vein,	do	you	review	all	final	work	products	for	accuracy	and	completion?	For	example,	if	
you	use	a	redaction	software	program	to	redact	private	information	from	a	document,	do	
you	review	said	document	to	make	certain	that	everything	that	should	have	been	redacted	
in	fact	was?			
	

Think	about	training	and	education	for	attorneys	and	staff	to	include	periodic	
reviews	with	even	seasoned	staff.	While	I	do	have	a	strong	tax	background,	it	does	take	
time	for	me	to	come	up	to	speed	each	year	around	tax	time.	I	simply	don’t	prepare	enough	
tax	returns	year	after	year	to	stay	sharp.	You	might	start	to	ask	questions	along	the	lines	of	
the	following.	Are	staff	members	trained	and	able	to	identify	and	handle	the	exceptions	to	
any	given	procedure	if	and	when	an	exception	arises?	Do	staff	and	attorneys	utilize	
checklists	with	repetitive	work	and	are	such	checklists	designed	to	respond	to	the	
exceptions	that	will	occur?	Do	you	confirm	that	the	instructions	provided	are	actually	
understood	and,	perhaps	just	as	important,	do	you	invite	questions	that	will	enable	you	to	
clarify	any	issue	or	concern	that’s	identified?				
	

Again,	I	have	no	short	list	of	cautions	for	you	that	can	be	posted	on	a	sticky	note	
somewhere.	All	that	I	can	share	is	that	seemingly	minor	missteps	can	and	do	lead	to	trouble	
from	time	to	time	and	I	have	tried	to	provide	a	few	examples	to	underscore	the	point.	I	had	
an	acceptable	excuse	as	a	child	trying	to	bake	cookies.	I	was	young,	inexperienced,	and	no	
one	had	yet	taken	the	time	to	teach	me	the	art	of	reading	and	following	a	recipe.	As	an	
educated	and	licensed	attorney,	however,	imagine	how	a	client	might	respond	after	
learning	that	you	allowed	the	statute	of	limitations	date	to	run	on	their	matter	because	you	
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forgot	to	click	on	a	link	in	your	case	management	program?	I	suspect	that	to	say	they	would	
not	view	your	explanation	as	an	acceptable	excuse	and	let	it	slide	would	be	an	
understatement.	Stay	sharp	folks	and	don’t	overlook	the	little	things.	The	goal	is	no	
clunkers.	They	don’t	go	down	well.	Trust	me	on	that	one.	
	
Minimizing	the	Risk	from	Common	Conflict	of	Interest	Traps	
	

I’ve	spent	years	trying	to	encourage	solo	and	small	firm	lawyers	to	develop	and	
consistently	use	a	formal	conflict	checking	system	that	tracks	all	of	the	information	best	
practices	currently	dictate.	In	all	honesty,	I	will	admit	that	I	have	had	limited	success	in	this	
endeavor.	This	doesn’t	mean	I	won’t	keep	trying;	but	it	does	mean	I’ve	got	to	accept	the	
reality	of	the	situation	because,	truth	be	told,	conflict	missteps	in	the	solo	and	small	firm	
arena	are	not	typically	a	“whoops,	we	missed	that	name”	kind	of	thing.	More	often	than	not	
the	attorney	simply	failed	to	recognize	that	a	conflict	was	in	play,	or	if	she	did	see	it,	
decided	that	the	issue	wasn’t	significant	enough	to	worry	about.	Given	this,	I’m	changing	
my	approach	and	instead	of	trying	to	convince	you	to	expand	your	conflict	database	and	
run	every	name	under	the	sun	through	it,	I	thought	I’d	share	a	few	general	tips	that	can	
help	you	avoid	many	of	the	more	common	conflict	missteps.	
	
 Be	wary	of	representing	two	or	more	parties	at	once	such	as	a	divorcing	couple,	a	

husband	and	wife	wanting	wills,	multiple	plaintiffs	in	a	personal	injury	matter,	
multiple	partners	forming	a	new	business,	or	the	buyer	and	seller	in	a	real	estate	
transaction	just	for	starters.	I’m	not	saying	you	can	never	take	on	multiple	parties.	
There	are	situations	where	it	is	ethically	permissible	and	entirely	appropriate.	
However	I	would	advise	that	if	you	do,	fully	disclose	to	each	of	the	multiple	clients	the	
ramifications	of	agreeing	to	joint	representation.	Discuss	how	both	potential	and	any	
actual	conflicts	will	affect	your	representation	of	everyone.	Advise	the	clients	that	on	
matters	concerning	the	joint	representation	there	is	no	individual	client	
confidentiality	among	the	group.	In	addition,	consider	advising	each	of	them	to	seek	
independent	outside	advice	as	to	whether	they	should	agree	to	joint	representation.	
Regardless,	do	not	proceed	with	the	representation	until	all	clients	have	given	you	
their	informed	consent	which	should	be	in	writing.	
	 	
That	said,	two	quick	side	notes.	First,	I	can	share	that	non‐waivable	conflicts	do	exist,	
in	spite	of	what	some	of	our	peers	choose	to	believe,	and	they	often	appear	in	these	
types	of	settings.	When	in	doubt,	seek	advice	from	someone	well	versed	in	our	ethical	
rules.	Second,	in	an	attempt	to	avoid	dual	representation	problems	some	attorneys	
will	agree	to	represent	one	of	the	parties	and	document	that	the	other	has	been	
advised	to	seek	independent	counsel.	Should	the	remaining	non‐client	decide	to	
proceed	without	representation,	understand	that	you	don’t	get	it	both	ways.	In	spite	
of	any	documentation	to	the	contrary,	if	you	continue	to	interact	with	this	individual	
by	answering	questions	to	help	move	the	matter	along	you	can	unintentionally	
establish	an	attorney	client	relationship	and	undo	the	precautions	taken.	Your	actions	
will	always	speak	louder	than	your	written	words.	Never	answer	any	legal	questions	
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from	the	non‐client.	Simply	advise	them	to	seek	independent	counsel,	and	if	that	
slows	things	down,	so	be	it.		

	
 Avoid	joint	representation	in	those	potential	conflict	situations	where	there	is	a	

high	probability	that	potential	conflicts	will	evolve	into	actual	conflicts	such	as	
with	criminal	co‐defendants	or	with	certain	situations		involving	multiple	plaintiffs.	
Remember	Murphy’s	Law.	More	often	than	not	the	actual	conflict	will	arise.	If	it	does	
and	is	one	that	cannot	be	waived,	your	only	option	will	be	to	completely	withdrawal	
from	the	entire	matter.	Stated	another	way,	in	most	multiple	client	representation	
matters	if	you’re	conflicted	out	for	one	client,	you’re	conflicted	out	for	all.	This	is	just	
one	of	the	risks	that	come	with	joint	representation.	In	the	world	of	ethics	and	
malpractice,	we	call	an	attempt	to	stay	in	with	one	client	while	dropping	another	the	
“Hot	Potato	Drop.”	Should	a	claim	ever	arise	as	a	result	of	your	dropping	all	but	one	as	
a	client,	the	lawyers	on	the	other	side	will	put	this	spin	on	your	actions.	They’ll	argue	
that	you	put	your	financial	interests	above	the	interests	of	the	client	or	clients	you	
dropped	and	that	rarely	turns	out	well	for	the	lawyer	being	sued.	

	
 Always	document	the	conclusion	of	representation	with	a	letter	of	closure.	In	

terms	of	conflicts,	an	interesting	question	that	arises	from	time	to	time	is	when	does	a	
current	client	become	a	past	client	for	conflict	resolution	purposes?	The	temptation	is	
to	rationalize	that	the	passage	of	time	coupled	with	a	bright	line	gets	you	there.	After	
all,	doesn’t	the	fact	that	the	deed	was	delivered	four	months	ago,	the	settlement	
proceeds	were	disbursed	two	years	ago,	the	judge	signed	the	final	order	last	year,	or	
the	contract	was	signed	over	five	years	ago	mean	these	various	matters	are	concluded	
and	all	of	these	clients	are	now	past	clients?	Our	conflict	rules	don’t	speak	of	bright	
lines	or	the	passage	of	time	as	being	determinative.	Keep	it	simple.	For	conflict	
resolution	purposes,	once	someone	becomes	a	current	client,	they	are	always	a	
current	client	unless	and	until	you	clearly	document	otherwise.	So,	for	example,	one	
would	be	well	advised	to	never	alter	a	will	for	one	party	after	having	done	wills	for	
both	parties	a	year	or	so	earlier	absent	clear	documentation	that	the	prior	
representation	of	both	had	ceased.	I	would	also	caution	you	to	keep	this	in	mind	if	
you	ever	get	to	the	point	where	you’re	considering	suing	a	client	for	fees.	You	can’t	
sue	current	clients	so	make	sure	documentation	that	the	client	is	a	past	client	exists.	
Again,	this	is	typically	done	in	a	closure	letter	that	plainly	states	something	along	the	
lines	of	“this	concludes	our	representation	of	you	in	this	matter.”	In	fact,	this	is	the	
reason	why	conflict	savvy	firms	keep	all	letters	of	closure	even	after	destroying	the	
related	file	years	after	closing	it.	The	closure	letter	is	part	of	the	conflict	database	
because	it	documents	who	is	a	current	client	and	who	is	a	past	client.	

	
 Avoid	becoming	a	director,	officer	or	shareholder	of	a	corporation	while	also	

acting	as	the	corporation’s	lawyer.	This	dual	role	can	create	all	kinds	of	problems	
to	include	loss	of	attorney	client	privilege,	an	increased	risk	of	a	malpractice	claim,	
and	an	inability	to	participate	in	certain	decisions.	If	you	do	find	yourself	on	a	client	
corporate	board,	do	not	further	compound	the	conflict	issues	by	taking	an	ownership	
interest	in	the	company	that	exceeds	5%.	At	that	point	the	potential	conflict	problems	
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reach	a	point	where	malpractice	carriers	will	often	decide	to	exclude	the	risk.	The	
safest	play	is	to	never	take	a	financial	interest	in	a	client	entity	due	to	the	difficulty	in	
proving	down	the	road	that	you	never	put	your	financial	interests	above	the	interests	
of	your	client.		

	
 Never	solicit	investors	on	behalf	of	a	client’s	business.	If	and	when	that	business	

goes	south,	you	will	be	the	one	targeted	for	the	recovery	of	all	losses	and	guess	what?	
Malpractice	policies	do	not	cover	investment	advice.	This	one	will	be	on	you.	

	
 Be	extremely	cautious	about	entering	into	business	relationships	with	clients.	

At	the	outset,	Rule	1.8	is	clear.	The	transaction	must	be	fair	and	reasonable	to	the	
client.	The	client	must	be	made	fully	aware	of	and	clearly	understand	the	terms	of	the	
transaction,	the	material	risks	and	disadvantages	to	the	client,	any	reasonable	
alternatives,	the	attorney’s	part	in	the	transaction,	and	any	potential	conflicts	of	
interest.	The	client	must	not	only	be	advised	to	seek	independent	legal	advice	but	
actually	given	a	reasonable	amount	of	time	to	do	so.	Finally,	the	client	must	provide	
written	consent.		
	
The	problem	here	is	that	the	attorney	needs	to	be	particularly	mindful	that	he	cannot	
continue	employment	if	his	independent	professional	judgment	will	be	affected	by	the	
business	interest	taken.	Additionally,	the	full	disclosure	requirements	of	the	rule	
include	the	fact	that	at	some	point	the	attorney	and	the	client	may	potentially	have	
differing	interests	in	this	business	transaction	that	would	preclude	the	attorney	from	
continued	service.	Further,	while	the	client	should	be	encouraged	to	seek	independent	
legal	counsel,	many	times	the	reason	that	the	issue	comes	up	is	that	the	client	has	no	
money	to	pay	for	legal	services	and	the	business	deal	being	considered	is	an	offer	of	
stock	in	exchange	for	legal	services.	At	a	minimum,	the	client	should	be	counseled	to	
seek	independent	advice	from	another	source,	perhaps	their	CPA	or	financial	advisor.		
	
One	real	risk	with	these	deals	is	that	the	business	really	does	prosper	or	terribly	
falters.	In	either	case	the	attorney	can	be	in	a	difficult	position.	It’s	either	that	he	has	
been	substantially	overpaid	from	the	client’s	perspective	or	is	now	facing	the	reality	
that	no	payday	is	coming.	While	there	are	no	specific	boundaries	as	to	how	much	of	an	
ownership	interest	is	too	much,	certainly	the	degree	to	which	an	attorney	can	
maintain	independent	legal	judgment	would	seem	to	be	directly	correlated	to	the	
percentage	of	ownership	interest	owned.	As	a	guideline	I	would	recommend	that	the	
ownership	interest	obtained	never	exceed	5%	as	the	conflict	concerns	become	too	
high	at	that	point	and	beyond.	

	
 Last	but	not	least,	remember	that	memory	doesn’t	cut	it	and	conflict	checking	

systems	are	only	as	good	as	the	people	who	use	them.	Always	keep	the	system	
current	and	use	it	consistently	or	it	will	be	ineffective.	Check	and	update	your	conflict	
database	every	time	you	consider	taking	on	a	new	matter,	regardless	of	whether	the	
matter	was	accepted	or	declined.	Circulate	new	client/matter	memos	throughout	the	
firm.	Make	sure	the	memo	affirmatively	documents	that	all	attorneys	and	staff	have	
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reviewed	the	memo	to	include	thinking	about	personal	and	business	interest	conflicts	
they	may	individually	bring	to	the	table.	Finally,	don’t	forget	to	look	for	potential	
conflicts	that	might	exist	if	the	firm	has	gone	through	a	recent	merger	with	another	
firm	or	had	any	new	lateral	or	staff	hires.	(I	know,	I	just	couldn’t	stop	myself.)	

	
An	Inability	to	Say	No	
	

Some people seem to view having to say no as requiring them to be confrontational; and 
for these folks, confrontations are difficult things to get through. Others view saying no as being 
rude. Now, certainly how a “no” is delivered can be rude; but the act of saying no in and of itself 
isn’t. Regardless of the reason or situation in which one might struggle with saying no, it’s a 
valuable skill to learn. In fact, in the context of a law practice, the ability to say no can be a real 
life saver because we’re talking about quality of life issues here. 
 

When visiting law firms around the country, I often ask a few questions about firm 
culture in an attempt to understand the environment in which everyone is working. For example, 
is the setting conducive to allowing staff and attorneys to maintain a healthy balance between 
their personal and professional lives? If yes, that’s great! If no, I become concerned. The risk of a 
malpractice claim is now higher than it otherwise would have been if for no other reason than 
that missteps can happen more readily when we’re not at our emotional best or if our batteries 
are running low. 

 
Upon further questioning in those settings where things are out of balance, it is common 

to find that work hours for some are beyond reasonable. I am not trying to suggest that working 
long hours is a direct cause of malpractice claims. It is not. In fact, I have met a number of 
attorneys and staff who work incredibly long hours and remain quite happy and content. 
However, these individuals also often play hard when they are not working. Most importantly, 
they have found ways to stay refreshed and sharp during the time they devote to their personal 
lives. My focus is really directed toward those individuals who feel that their own work 
circumstances are burdensome. When pressed, I will often hear from these individuals comments 
along the lines of “I really don’t know how to turn down clients so I have taken on more than I 
had planned,” or “This client has been a client of mine for many years and I can’t risk saying no 
to the additional work even though the work isn’t something I am comfortable handling.” Others 
have shared “While I knew I shouldn’t have taken this client’s matter on, I didn’t know when the 
next prospective client might come through the door and I do have bills to pay.” I have even 
heard “Making these kinds of personal sacrifices is one of the costs that come with being an 
attorney.” 
 

The inability or refusal of an attorney to say no to taking on more clients than she should, 
to willingly take on additional work that is beyond her comfort zone, or to agreeing to work with 
a recognized problem client requesting her services can readily evolve into a serious problem. 
While the occasional sacrifice is often fine, for the attorney who habitually struggles with saying 
no, the work environment can quickly be experienced as a huge burden resulting in feelings of 
being overwhelmed and/or out of control. This isn’t good, both from a quality of life and risk 
management perspective. If left unattended for any length of time burnout and or depression is 
often what follows.   
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This is why it’s important to learn to say no. It can be done creatively, respectfully, and 

non-confrontationally. A statement along the lines of “At present, due to the number of pending 
cases here at our firm, we are not able to represent you in this case. Please understand that it is 
our firm policy to decline representation on any matter where we do not feel confident that we 
can invest all of the time and energy necessary to do the best possible job for our client” is a very 
respectful way to say no. “While I greatly appreciate your continued loyalty, my legal judgment 
tells me that you are best served by my assisting you in finding an attorney with the level of 
experience this particular matter calls for” is another positive way to say no. If your practice is 
going to be truly full for a time, consider instructing staff to inform all potential clients that you 
currently are not accepting any new clients for X number of months and that they are free to 
check back at that time. All of these approaches are examples of ways to say no in a non-
confrontational and respectful way.   
 

Allow me to share one final thought with the intent of further driving a point home. Time 
has always interested me and I am particularly fascinated by how others manage time. A number 
of years ago I knew a physician who regularly allowed his patient schedule to get overbooked 
and he could never keep up. Yet every afternoon, without telling anyone and in spite of patients 
waiting, he would simply walk off site and go grab a cup of coffee for ten to fifteen minutes. 
Although this drove his staff crazy, he always came back refreshed and ready to take on the rest 
of the day. While I wouldn’t recommend this as a way to manage time or clients, there is 
something of value to be learned here. As I see it, this doctor was on to something. This was his 
way of reminding himself who was in control of his professional life. He was. So go ahead, take 
control say no when necessary. It really is ok. 
	
Failure	to	Delegate	
	

We	all	have	a	few	family	stories	that	never	seem	to	die.	One	of	mine	involves	an	
extended	family	member	who	didn’t	file	his	personal	taxes	for	a	number	of	years.	Don’t	
misunderstand	me,	the	tax	returns	were	finished.	He	just	never	took	the	time	to	review	the	
work	of	the	tax	preparers	he	had	hired	so	the	darn	things	were	never	signed	and	sent	off.	
There	came	a	time	when	I	couldn’t	help	but	ask	what	the	heck	was	going	on.	His	response	
was	he	didn’t	trust	anyone	else	to	do	the	work	correctly	and	he	didn’t	have	the	time	to	do	it	
himself.	I	followed	up	with	the	obvious	question	which	was	why	pay	someone	else	to	do	
your	taxes	if	you	have	no	intention	of	ever	filing	what	they	prepared.	He	looked	at	me	as	if	I	
was	a	bother	and	replied	that	he	trusted	their	work	enough	to	provide	him	with	the	
information	he	needed	to	pay	an	estimate	and	file	extensions	but	that	was	it.	In	short,	in	his	
mind	he	used	their	work	to	buy	him	time	because	at	some	point	he	would	eventually	get	to	
this.	Of	course	he	never	did	and	the	expected	consequences	of	this	approach	eventually	
played	out.	
	

Every	once	in	a	while	I	come	across	a	solo	or	small	firm	practice	that	is	run	in	a	
fashion	very	similar	to	how	this	extended	family	member	handled	his	taxes.	When	I	do,	I	
sometimes	try	to	address	it	and	at	other	times	I	just	sit	back	and	observe.	Regardless	of	the	
specifics	of	any	given	situation,	I	always	walk	away	with	the	same	feeling.	This	trust	piece	
mentioned	above	is	so	central	to	the	problem.	While	an	attorney	may	understand	that	he	or	
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she	doesn’t	have	the	time	to	get	to	something,	this	always	seems	to	be	counterbalanced	by	
an	inability	to	trust	anyone	else	to	adequately	take	care	of	it,	even	if	that	other	person	is	
more	competent	or	proficient	at	the	given	task	than	the	attorney.	Turning	the	task	
completely	over	to	someone	else	isn’t	an	option;	but	why?	
	

I	often	hear	some	version	of	the	competency	excuse.	I	never	buy	it.	This	isn’t	about	
competency.	Even	my	extended	family	member	didn’t	believe	the	tax	preparers	were	
incompetent.	What	often	seems	to	be	going	on	is	that	the	attorney	may	have	a	need	to	be	in	
total	control,	may	not	want	to	acknowledge	that	he	doesn’t	have	the	skill	set	to	complete	
the	task,	may	be	afraid	to	admit	to	himself	that	he	could	use	some	help,	or	may	not	want	
others	to	know	how	far	behind	he	is.	Regardless,	it	doesn’t	really	matter.	The	point	here	is	
not	to	do	a	differential	diagnosis.	The	point	is	to	focus	light	on	where	the	true	problem	
really	lies	and	as	I	see	it,	it	lies	with	the	attorney	who	is	unable	or	unwilling	to	delegate	
work.	Now,	if	anything	about	this	discussion	is	striking	a	chord,	don’t	start	to	
rationalization.	If	you	truly	feel	you	are	surrounded	by	incompetent	staff	who	cannot	be	
trusted	to	complete	their	work	to	an	acceptable	level	then	stop	the	bleeding,	fire	the	lot,	
and	hire	competent	help.	Life’s	too	short	as	it	is.	No,	this	is	about	trying	to	help	attorneys	
who	can’t	let	go	for	whatever	reason.	
	

Why	do	I	care?	Because	as	a	risk	manager	I	know	that	failing	to	delegate	and	
allowing	one’s	work	load	to	build	to	unmanageable	levels	will	always	result	in	the	normal	
and	expected	consequences	playing	out.	Of	course,	while	most	failures	to	delegate	won’t	
result	in	the	IRS	knocking	at	your	door,	they	could	easily	lead	to	your	losing	competent	but	
underutilized	staff	or	associates,	to	being	fired	by	one	or	more	dissatisfied	clients,	to	having	
a	disciplinary	complaint	filed	for	failure	to	communicate	or	neglecting	a	client	matter,	or	to	
having	to	face	a	malpractice	claim	because	a	deadline	was	missed.	It	doesn’t	need	to	be	this	
way.	
	

For	those	of	you	who	struggle	with	delegating	work,	listen	clearly,	it’s	time	to	learn	
to	let	go.	Start	by	trying	to	take	your	feelings	of	distrust	of	others	out	of	the	picture	and	
perhaps	some	of	the	fear	of	what	might	happen	if	you	give	up	a	little	control	and,	for	crying	
out	loud,	just	start	to	delegate.	Take	that	leap	of	faith.	It	will	be	ok	in	the	end.	The	real	
challenge	is	going	to	be	in	how	to	get	there.	While	there	will	be	different	answers	for	
different	folk,	here	are	a	few	ideas	that	might	prove	useful.	
	

Work	on	changing	your	perspective.	I	assume	you	trust	yourself,	so	trust	your	
judgment	in	hiring	who	you	hired	and	let	those	folks	do	the	work	you	hired	them	to	do.	If	
you	are	concerned	that	they	are	not	properly	trained	for	what	you	ultimately	need	to	turn	
over	to	them,	provide	the	necessary	training	because	you	do	need	to	have	some	degree	of	
faith	in	their	skill	set.	Next,	look	at	how	you	might	manage	accountability	and	follow	
through.	Again,	every	situation	will	be	different,	but	consider	developing	customized	check	
lists	that	can	be	used	to	assure	staff	are	doing	all	that	needs	to	be	done	on	any	given	matter.	
This	will	also	enable	you	to	quickly	check	up	on	their	progress.	You	might	establish	
appropriate	completion	dates	for	various	tasks	or	assignments	and	determine	how	those	
completion	dates	will	be	monitored.	As	you	think	about	this,	I	strongly	encourage	you	to	
also	think	about	levels	of	priority	with	various	types	of	work	and	share	your	conclusions	
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with	everyone.	Staff	needs	to	understand	how	to	prioritize	work	in	accordance	with	your	
thinking	when	multiple	matters	are	being	handled	or	if	and	when	unforeseen	interruptions	
arise	because	they	are	not	mind	readers.	
	

Make	certain	that	staff	are	given	the	proper	time	and	tools	to	complete	their	
assignments.	It’s	not	their	fault	if	they	can’t	complete	something	to	your	level	of	satisfaction	
when	you	finally	had	no	other	option	but	to	delegate	at	the	eleventh	hour	because	you	
allowed	too	many	other	things	to	hit	a	crisis	point.	Delegation	isn’t	about	putting	out	fires;	
it’s	about	fire	prevention.	You	might	have	a	weekly	Monday	morning	meeting	with	staff	and	
attorneys	whereby	the	week’s	priorities	are	established	for	all	based	upon	what	was	
accomplished	the	prior	week	and	what’s	coming	up	in	the	next	few	weeks.	Finally,	as	you	
discover	that	delegation	can	lead	to	increased	efficiencies	without	sacrificing	quality	of	
work	product,	share	praise	publically	where	appropriate.	While	this	can	do	wonders	for	
morale,	I	really	suggest	that	you	do	this	for	you.	By	publically	acknowledging	that	
something	is	working	(i.e.	your	willingness	to	delegate),	you	cannot	help	but	to	begin	to	
build	a	comfort	level	with	the	process	which	in	the	end	will	ensure	its	continuance.	
	

One	final	thought.	Every	person	that	I	have	ever	met	who	had	a	problem	delegating,	
presented	as	having	a	disheveled	and	stress	filled	professional	life.	It’s	like	watching	a	
juggler	try	to	keep	more	and	more	pins	in	the	air.	While	I	have	seen	a	lot	of	fantastic	
jugglers	in	my	day,	I	have	yet	to	see	someone	keep	seven	or	more	pins	up	for	an	extended	
amount	of	time.	Eventually,	something	always	gets	dropped.	That	said,	wonderful	things	
start	to	happen	when	a	solo	juggler	all	of	a	sudden	has	someone	else	step	into	the	act	and	a	
few	pins	are	delegated	to	that	second	individual.	I’m	always	impressed	by	that.	Not	only	do	
the	two	calmly	keep	all	the	pins	up,	but	they	remain	so	even	as	they	add	additional	pins	to	
the	act.	Although	they	make	it	look	easy;	the	reality	is	that	by	trusting	each	other	with	part	
of	the	task	they	very	effectively	demonstrate	that	two	can	competently	handle	far	more	
than	either	could	alone.	I	find	that	most	interesting.	How	about	you?	


